
 

 

The regular meeting of the Whitestown Zoning Board of Appeals was held at the Whitestown 

Town Hall, 8539 Clark Mills Road, Whitesboro, New York on Tuesday, March 10, 2015. 

 

There were present:  Stephen Walthall, Chairperson; Joseph Bragg; Kevin Lansing; Raymond 

O’Connor, Jr.; Jordan Ross; and Phil Husted. 

 

Absent:  None. 

 

Also present were:  Heather Mimassi; Michael Mimassi; Douglas H. Zamelis, Esq.; Paul 

Mancuso; John Lawendowski; and Ed Wiatr (refused to sign).  Mr. Wiatr videotaped the 

meeting. 

 

Chairman Walthall opened the meeting at 7:30 p.m. 

 

Upon a motion by Kevin Lansing and second by Jordan Ross, the minutes from the January 13, 

2015 meeting were approved as written; all were in favor with the exception of Joseph Bragg 

who abstained due to not being present at that meeting. 

 

1. In regard to the application of Michael Mimassi, 5795 Judd Road, Oriskany, Town of 

Whitestown, New York, for an Area Variance for relief from sewer requirement.  This 

area is zoned R-200, and the proposed construction of the multi-family home does not 

meet the requirement for Public Water and Public Sewer: 

Chairman Walthall asked Attorney Zamelis to bring everyone up to date.  Atty Zamelis 

stated they appeared before the ZBA three years ago seeking an Area Variance just like 

tonight.  The ZBA denied that application.  Mr. and Mrs. Mimassi sought a judicial 

review; the petition was dismissed.  They appealed it to the 4
th

 Department Appellate 

Division where it was decided the ZBA “improperly denied the application as they relied 

on the wrong test.”  The test in the Town ordinance was superseded by the State, and it 

was remanded back to this board for a de novo proceeding.  The test is set out in the NYS 

Town Law.  Atty Zamelis reiterated what the board has to use as a test.  They are not 

seeking a Use Variance as the building permit could not be granted; multi-family uses in 

R-200 zones are allowed only with public water and public sewer.  Attorney Zamelis 

stated they are seeking an Area Variance from public sewer.  There was a renovation of 

their plans, but the foot print remains the same.  There is a new design by Octagon 

Engineering for waste water treatment. 

 

Chairman Walthall stated this would be proper for an Area Variance application for the 

physical and dimensional requirements.  Chairman Walthall read Town Law Section 267-

b(3)(b).  Chairman Walthall then read the memo decision and order.  The substance of 

the memo is that it is remitted to the ZBA for a de novo determination – “start over 

again.”  Lengthy discussion followed with regard to whether or not this application 

should be for an Area Variance or for a Use Variance as it is not dimensional.  Attorney 

Zamelis stated they are seeking a variation from the physical and maintain their request 

for an Area Variance.  Further discussion followed with Chairman Walthall reading Sect. 

200-8 – Permitted Uses.  Under Sect. 200-9(B)(5): Multi-family dwellings, it is a Site 

Plan Review Use under R-100.  Phil Husted stated this is the same argument that had 



 

 

been made in relation to the red barn apartments and there is ambiguity in the zoning law.  

Phil Husted provided a “batch” of suggested zoning proposals to the Town Board, and 

they acted on “maybe five.”  Discussion followed with regard to Site Plan Review 

procedure.  Attorney Zamelis stated it was a determination Phil Husted would make.  

Chairman Walthall stated it comes from 267-b of the Town Law under (b)(3)(c) – “can 

grant”, and under (4) – Conditions…”Board shall have the ability…”  It has to go to the 

Planning Board for Site Plan Review.  Attorney Zamelis stated that when 5785 Judd 

Road was granted in 2011, there was a condition to go to the Planning Board, and he is 

resigned to the fact this application will be conditioned to the Planning Board for Site 

Plan Review.  He acknowledges on record the ZBA has the authority to put a condition 

on the granting of the variance.  Chairman Walthall stated he was inclined to say, “If 

granted, it would be given on the very clear condition it is to go to the Planning Board 

and reviewed under Site Plan Review.”  Attorney Zamelis stated he would be willing and 

would not object.   

 

Chairman Walthall reviewed Town Law Sect. 267-b(3).  Discussion followed with regard 

to any benefit that would be achieved.  Mr. Mimassi stated he swore in affidavit what the 

increased market value would be based on his knowledge of real estate.  Discussion 

followed with regard to the two-family and multi-family dwellings at surrounding 

properties.  Phil Husted stated they are from before 1980 and therefore grandfathered in.  

Attorney Zamelis stated this variance should not increase the number of occupants in the 

house and that benefits cannot be met any other way. 

 

Octagon Engineers reviewed the proposed septic system.  The proposed septic system is 

only for use at 5795 Judd Road.  The water issue was questioned.  Phil Husted said the 

public water is not met at 5795 Judd Road.  Attorney Zamelis stated they will address the 

water issue if this application is approved. 

 

Discussion followed with the feasibility of keeping 5795 Judd Road as a single-family 

residence.  Chairman Walthall stated that there is a greater benefit to a multi-family 

residence, and it appears that is what Mr. Mimassi wants.  Attorney Zamelis stated that 

was correct.  Chairman Walthall addressed the issue of self-created hardship and stated it 

shall not necessarily preclude the granting of the variance.  Discussion followed. 

 

The public hearing portion was closed at 9:03 p.m.  Chairman Walthall stated it was a 

very nice presentation and that there was a fair amount of documentation provided that 

we didn’t have the first time.  He stated he is still troubled by the inconsistency of the 

ordinance, however.  He read and reviewed Town Law 267-B(3) and (4).  For purposes 

of this hearing, the presentation was quite thorough.  No neighbors were present.  He is 

willing to accept the explanations with the possible exception to the self-created issue.  

He was impressed with the amount of information and work done by the professionals.  

This is a single application with no precedential value on anything in the future and based 

solely on information provided. 

 

Upon a motion by Chairman Walthall and second by Joseph Bragg, the application was 

granted for an Area Variance specific and unique to this specific property for 



 

 

construction of a multi-family residence contingent and conditioned upon application to 

approval of entire project to the Planning Board under the requirements of Sect. 

209(B)(5) of the Code and subject to the terms and conditions of the submitted 

application; Discussion followed with Chairman Walthall stating he will address Town 

Ordinance issues with the Town Board; All were in favor; the motion was carried. 

 

Chairman Walthall stated this will be a written decision and provided at next month’s meeting.  

It is a final decision, but is interim until the written decision is voted on. 

 

There being no further business, the meeting was adjourned at 9:15 p.m. 

 

Respectfully submitted, 

 

 

 

 

Deborah M. Gibbs 

Secretary 


