
The regular meeting of the Whitestown Zoning Board of Appeals was held at the Whitestown 

Town Hall, 8539 Clark Mills Road, Whitesboro, New York on Tuesday, March 20, 2012. 

 

There were present:  Stephen Walthall, Chairperson; Joseph Bragg; Raymond O’Connor, Jr.; 

Kevin Lansing; and Phil Husted. 

Absent:  John Fadrowski. 

 

Also present were:  Heather Mimassi; Michael Mimassi; Douglas H. Zamelis, Esq.; John 

Lawendowski; Alex Forte; Jim Okey and Jim Wasielewski.  Three other people who were 

present did not wish to sign the sign-in sheet. 

 

Chairman Walthall opened the meeting at 7:30 p.m. 

 

Upon a motion by Chairman Walthall and second by Raymond O’Connor, Jr., the minutes from 

the February 21, 2012 meeting were approved as amended to include the correction of Joseph 

Bragg being listed as absent rather than present; all were in favor with the exception of Joseph 

Bragg who abstained as he was absent (bold/italic print added as amended). 

 

1. In regard to the application of Michael Mimassi, 5795 Judd Road, Oriskany, Town of 

Whitestown, New York, for an Appeal of Action of Zoning Officer and for a Variance 

for construction of a three-family single unit apartment building.  This area is zoned R-

200, and the proposed construction of the three-family single unit apartment building is in 

violation of the Zoning Ordinance as it is not a permitted principal use without public 

water and sewer: 

Secretary Gibbs distributed correspondence that was received from Attorney Zamelis this 

afternoon via email regarding the above-referenced application.  Chairman Walthall 

reopened the public hearing for anyone who wanted to be heard.  Alex Forte from 

Octagon Engineering came forward stating that this is an area variance with regard to the 

request of public sewers to establish a multi-family dwelling.  Upon investigating the 

existing septic system, it was determined to be inadequate.  A new system was designed 

and submitted to the Town Clerk.  Upon analysis of the public water system, it was 

determined that it could be extended from the existing well located at 5785 Judd Road.  

He stated the system could accommodate the proposed construction.  Mr. Forte provided 

updated versions of the proposed building renovations.  He stated a building permit was 

already obtained to renovate the existing building as a single-family residence, but it can 

be renovated to a three-family dwelling if the variance is allowed.  The building permit 

was obtained as a structural change will be made.  Mr. Forte provided a septic design 

model for two one-bedroom apartments and one two-bedroom apartment.  Usage 

calculations were similar to a single-family residence with four bedrooms taking into 

account the two extra kitchens.  The original septic is too close to the house, the leach 

fields are inadequate, and it goes over an old abandoned well.  Mr. Forte informed Mr. 

Mimassi that the new system will meet with required standards.  He stated that a permit 

was “Okayed” from Sal Granato, the Town Highway Superintendent.  Mr. Forte clarified 

that they are asking for an area variance to have relief from having to comply with the 

public sewer requirement.  Under a previous application, the water was deemed public 



water and will be used.  They are providing information now to make clear what Mr. and 

Mrs. Mimassi will be doing.  Attorney Zamelis stated that an interpretation is not needed. 

 

Chairman Walthall asked if anyone else present had any questions.  Neighbor Jim 

Wasielewski stated that he wished to make sure no sewer would go downhill to Lovers 

Lane.  Chairman Walthall referred him to Alex Forte for septic system questions. 

 

Chairman Walthall clarified that no application was made to the Planning Board for site-

plan review.  He stated that under these circumstances he is not sure an area variance will 

meet all that is needed.  Under Section 200-8(a)(3), he is having difficulty trying to 

understand how the language can be read to construe that type of use.  It doesn’t make 

sense to say that if you have public sewer and water, you can have every use boot-

strapped to permitted principle use.  He used the example of “mine use.”  Attorney 

Zamelis stated that it is not the ZBA’s job to interpret the provisions of the ordinance, 

that the role of the ZBA is to apply the five criteria.  The job of interpretation is the Town 

Board’s role.  He stated a precedent was set when the ZBA was presented with the same 

set of circumstances.  They are here before-hand this time.  The application was 

submitted with respect to the five criteria.  He agrees it is self-created because they just 

purchased it, but under state law they cannot be denied based on that criteria alone.  He 

agreed there is a valid concern to bring the ordinance to the Town Board’s attention for 

revision.  He stated that a variance was granted in the previous application.  They then 

went on to the Planning Board for site-plan review, and they will go again if required.  

Chairman Walthall stated that the ZBA is not bound to repeat any previous actions 

forever.  The Decision provided in the previous instance states the Board does not 

consider the issue in its decision.  This application is an expansion on property just 

recently purchased apparently based on previous ZBA action.  Attorney Zamelis argued 

that if another applicant can demonstrate the same, the application should be granted.  He 

suggests it is not an expansion.  Chairman Walthall stated it is as now we have more 

multiple dwellings.  Chairman Walthall read from the Matter of 194 Main Inc. vs. Board 

of Zoning Appeals of the Town of North Hempstead, 71AD3d1028, “Variance for one 

non-conforming use does not require the grant of a variance for another non-conforming 

use.”  He stated it deals with if a Board is bound to its actions.  He stated he is not 

persuaded that a ZBA does not have the ability to review code interpretation, etc.  The R-

200 zone will lose its integrity and continuity if being invited to take the position to 

ignore it all.  Attorney Zamelis stated he simply asks that the minutes reflect Chairman 

Walthall’s discomfort.  Joseph Bragg stated that if the variance is granted, it would not 

prohibit any neighbors from putting in multiple dwellings also.  The previous application 

was a non-conforming one.  This is a single-family dwelling.  Attorney Zamelis clarified 

that the public water is on a separate piece of property.  Discussion followed with regard 

to whether or not there is a requirement of the septic system being monitored.  However, 

there is no requirement for a septic system to be monitored, but the Town has the right to 

review it at any time.  Alex Forte stated that the capacity of the existing well is five times 

the need.  Kevin Lansing asked about what if down the road one of the properties is sold 

splitting up the public water system.  Phil Husted clarified that his original denial was 

based on the fact that there is no public water or sewer on the property in question.  He 

would still require that there is a mechanism to maintain the public water in perpetuity 



(amended from “purtuity”).  No one else spoke, so the public hearing portion of the 

meeting was closed at 8:27 p.m. 

 

Chairman Walthall re-read that the applicant is asking for an area variance to relieve him 

from having to comply with the public sewer requirement.  The application is suggesting 

it is a requirement under R-200 principle uses.  He read the Area Variance Ordinance 

section as well as the criteria. 

 

Upon a motion by Chairman Walthall and second by Joseph Bragg, the application was 

denied based on the following:  It does not involve dimensional deviations from the 

standards as it does not involve exceptional narrowness, shallowness, etc.; It is not clear 

how substantial it is in relation to the zoning requirement; Does not believe we have seen 

increased population density or land use intensity information addressed; We have not 

received information as to the change in the character of the neighborhood.  If anything, 

it will change the character of the neighborhood; The difficulty arose from a voluntary 

purchase of property.  It may be eliminated by another method as there is the option to 

apply for a Use Variance; and it is essentially self-inflicted as the property was bought 

fairly recently with no information to the contrary in any purchase contract, etc.  

Therefore, it is not a proper relief, and if it were it would be denied on the basis of the 

analysis of each of the five criteria.  Discussion followed with Joseph Bragg stating he 

agreed with what Chairman Walthall cited, and under the Ordinance, the property can 

still become an income property even if it is a single-family dwelling.  All present were 

in favor; the motion was carried. 

 

There being no further business, the meeting was adjourned at 8:50 p.m. 

 

Respectfully submitted, 

 

 

 

Deborah M. Gibbs 

Secretary 


